IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNHARD HEMBACH, as Trustee : CIVIL ACTI ON
i n Bankruptcy of Escom AG and :
Am ga Technol ogi es, GrbH, : NO.  97-3900
Plaintiff, :
V.

QUI KPAK CORPCRATI ON and
DAVI D A. ZI EMBI CKI
Def endant s.

MEMORANDUM

BUCKWALTER, J. June 15, 1998

A hearing was held on plaintiff’s notion for a
prelimnary injunction on April 29, 1998. Shortly after the
hearing, the parties consented to the entry of a tenporary
restraining order (TRO. This consent was enbodied in the court
order of May 5, 1998. By various agreenents thereafter, the TRO
was extended until June 12, 1998.

Counsel have advised the court that an agreenent cannot
be reached to resolve the underlying conplaint. Therefore, |
must rule on the notion for a prelimnary injunction.

After reviewing the testinony of the April 29, 1998
hearing as well as the briefs of counsel and the various exhibits

attached, | conclude that plaintiff’s notion should be granted.



The only difficult aspect of the traditional
requirenents for a prelimnary injunction as far as plaintiff is
concerned is the need to show irreparabl e harm

The ot her prerequisites have been net by plaintiff and
| wll address each of themas foll ows:

First, the inventory at issue here is undisputably the
property of Am ga and the defendant has been fully reinbursed for
each and every itemof inventory used in the manufacture of
conputers which it purchased on behalf of Amga. (See testinony
of David Zienbicki, N.T. 54, 56, 57). What is arguably in
di spute i s whether defendant has a security interest init. The
parties agree that there is no agreenent in witing that woul d
specifically provide for such an interest and that the only
agreenent in witing was that the inventory was fully the
property of Amga. (Zienbicki, N T. 58, 59). Fromthe testinony
and exhibits, | also find that plaintiff has reasonabl e
probability of success in his contention that there was no oral
agreenent creating a security interest in the inventory in
question. (In this regard, see testinony of J. Edward Goff, N.T.
27; the testinony of Zienbicki that he didn't have nuch
i nvol venment with quotations and purchase orders which he left in
the hands of M. Asousa (N.T. 68); and the general testinony of
Sanuel A. Frederick and Theodore Charl es Asousa, neither of which

establish specific terns of an oral agreenent providi ng def endant



wWith a security interest in the inventory). Thus, plaintiff has
denonstrated that he is likely to succeed on the nerits of the
underlying claim

Second, granting the relief plaintiff is requesting;
nanel y, that defendant be enjoined fromselling the Am ga
inventory currently in its possession until the underlying
conplaint is resolved, will not result in an even greater harmto
defendant. There is sone reason to believe that plaintiff wll
be left with no viable damage renedy if the inventory is di sposed
of by defendant prior to the resolution of the underlying claim
Def endant, on the other hand, if the injunction is granted may
have a rather substantial business setback, the nature and
I'i kel i hood of which has not been nmade totally clear from
Zienbicki’s testinony. |In any event, this factor bal ances in
favor of plaintiff.

Third, the public interest, to the extent that it can
be ascertained in a case of this nature, is probably better
served when procedures designed to allow for equal satisfaction
of all creditors are not thwarted.

Finally, | return to the issue of irreparable harm
Def endant argues with sone nerit that the underlying claimis
not hi ng nore than the run-of-the-m || business dispute which can

be renedi ed by noney damages.



Both parties have directed ny attention to Hoxworth v.

Blinder, Robinson & Co., Inc., 903 F.2d 186 (3rd G r. 1990). One

of the principal questions discussed in Hoxworth was: Can a
District Court Issue a Prelimnary Injunction to Protect a
Damages Renedy?

As | read Hoxworth, the court answered the question in
the affirmative, but added:

O course, just because a district court
enj oys the power to protect a potenti al
future damages renedy with a prelimnary
i njunction does not nmean that such an
injunction is appropriate in a run-of-the-

m || danmages action. The traditional

requi renents for obtaining equitable relief
nmust be nmet. These include, in this context,
a showing that plaintiffs are likely to
beconme entitled to the encunbered funds upon
final judgnent and a showi ng that w thout the
prelimnary injunction, plaintiffs wll
probably be unable to recover those funds.

As | viewthis case, it is not a run-of-the-m |l damage
action. In the underlying conplaint, plaintiff seeks, anong
other things, to replevy the inventory. Wile it is true that
plaintiff could sinply recover noney danages to the extent the
inventory was partially or entirely di sposed of by defendant, the
return of the actual inventory is the best danmage renedy, nmaking
unnecessary surely conflicting opinions as to its value if it
wer e di sposed of.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNHARD HEMBACH, as Trustee : CIVIL ACTI ON
i n Bankruptcy of Escom AG and :
Am ga Technol ogi es, GrbH, : NO.  97-3900
Plaintiff, :
V.

QUI KPAK CORPCRATI ON and
DAVI D A. ZI EMBI CKI
Def endant s.

ORDER

AND NOW this 15th day of June, 1998, plaintiff’s
Motion for Prelimnary Injunction is GRANTED and it is hereby
ORDERED t hat :

1. Qui kPak Corporation and David A Zienbicki are
enjoined and restrained until further order of the court after
trial of the underlying conplaint fromselling or otherw se
di sposing of any itens conprising the Amga inventory currently
i n possession of Qui kPak or Zober Industries, Inc.;

2. Qui kPak Corporation and David A Zienbicki are
enjoined and restrained until further order of the court after
trial of the underlying conplaint fromexpending or otherw se
usi ng the proceeds of any sal es of Am ga conputers that have
al ready been built using any itens of the Am ga inventory and are

directed to maintain such proceeds under escrow at a bank and



upon such conditions to be agreed upon by the parties or
determ ned by the court in the event the parties cannot agree;

3. This order shall be binding upon the parties to
this action, their officers, agents, servants, enployees and
attorneys, and upon any person or persons in active concert wth
them who receive actual notice of this order by personal service
or otherw se; and

4. This order shall becone effective upon the giving
of security by plaintiff in the amount of $60, 000.00 for the
paynment of such costs and damages as may be incurred or suffered
by any defendant who is found to be wongfully enjoined. The
security may be in the formof cash deposited with the clerk of
this court or a bond with corporate security approved by the
cl erk.

I T 1S SO ORDERED

BY THE COURT:

RONALD L. BUCKWALTER, J.



